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Introduction

From the time that I started to read the Qur'an (Muslims' holy scripture, sent
down from Allah (God) and revealed unto Muhammad's heart (MAPUH), bearing
in mind the different language connotations and the consideration of translation
into other languages), many years ago, I was aware that the rules (with
definite connotations) were more tolerant, just and respectful of woman, as a
human and female being, in respect to man (in the Qur‘anic concept, the
human and not physical being, for the utterance indicates the authoritative
sublime characteristic in both genders), for manhood applies for both males and
females (as two physical beings) as well, "O' people, we have created thee from
a male and a female and made thee peoples and tribes to get acquainted,
he/she who is most optimal before Allah is the most pious one" (Women Sura:
01), compared to the applicable rules ( with a priori connotation) in Sunni-
oriented Islamic societies. Thus, there is nothing in the Qur’an to indicate that

women (indicated in the glorious Qur'an as submissive obedient part and not as
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gender) are inferior (in relation to men) in respect of mind (for they forget
because of non- companionship with society and affection) and religion
(because of the biological female reality, i.e. menstrual cycle), or that they were
created out of a crooked rib, or that their blood money is half that of men, or
that they are prohibited from engaging in political activity, or other such unfair
stipulations affecting woman (they are man-made rules, depending upon
interest of the phallocentric community). However, this position contradicts with
one of the most important tenets of contemporary Sunni jurisprudence, as
expounded in universities and Islamic institutes and as endorsed by the audio-
visual media on a wide scale (from the communicated reality and assenting a
prevalent fault and not based on a Qur‘anic rule ), namely that the Qur'an is the
first source or origin of Islamic shariah rules (accumulated stipulations,
regulating and bounding Islamic community, that must be inferred from the
glorious Qur‘an), and that the the other sources or origins, including the
prophetic Sunnah (the Messenger's set of perceptions of the Qur'anic text)
function as no more than a clarification, illustration and interpretation thereof.
This raises the following question: how, then, do jurists reconcile what they
maintain in theory with what they apply in fact, i.e. how do they reconcile the

juristic theories with the inferred rules of shariah?

To answer this question, it was first of all necessary to explore the
epistemological, historical research, not only in the field of the discipline of figh
(Discipline based on personal inference of the sharr'ah rules from the holy
Qur'an or the prophetic Sunnah), i.e. the discipline pertaining to the history of
the evolution of shariah rules and the basic sources they depend on, but also,
indeed, in the two fields of wusdl al-figh (set of principles agreed to by related
researchers) and the discipline pertaining to the exegesis (expounding) of the
Quran, i.e., the study of the history of the formation of shariah sources or
origins on which rules depend in terms of deducing, as well as the methods and
approaches of Usdliyin (researchers, referring all affairs/conceptions to their
basic origins, as transfigured in their Christian counterpart, namely Orthodox)

and Salafiyin (researchers, depending upon the personal views of the ancestor,
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they consider infallible, as transfigured in their Christian counterpart, namely
Catholic) in interpretation and rules inference at all levels: linguistic, semantic

and historical.

Then, in order to arrive at objective results, it was necessary to undertake an
applied study of certain (particular) rules, in order to ascertain the extent of
their consistency with the rules, meanings and intellectual concepts
connotations, that are contained in the Quran. I therefore chose the rules
governing hjjab (hijab has many connotations among the general populace,
including what indicates partition among two or more things; obstructor and
cover of a certain part. The connotation of the cover of the female's hair or face
"veil" according to some public expounders according to their personal views,
straying off the basic meaning of the word "hijab" whether in language or as
the Qur’anic text has evinced. We would demonstrate most meanings and their
origins in the hijab chapter), in particular, because they have critical
implications for the status of Muslim women, not only in respect of clothing and
appearance, but also in terms of determining the significance of their existence
as females, and their role as active human beings, in comparison with males.

Because the notion of Ajjab is a universal phenomenon experienced by many
pre-Islamic civilizations and pre-Islamic communities, thus it was also necessary
to delve into historical research, first, to identify the major philosophical notions
and the social conditions that prevailed in Middle Eastern communities before
the Islamic Conquest, since such conditions must have had an effect on the
establishment of the rules governing Ajjab, as subsequently indicated by jurists;
and secondly to identify the social and political conditions under which the early
Middle East communities lived and the doctrinal sectarian beliefs they adopted
embraced, and in terms of which they produced inferred and developed such

rules till they reached us in the form we know today.

All these crucial points are discussed throughout the thesis as detailed below:
First: Dismantling and analysing the history of the formation of

basic usdal al-figh, i.e. the proofs or the basic sources from which the shariah

rules are deduced. In this context, emphasis was laid on the following:
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The major historical stages (or moments) on the basis of which basic usd/ al-

figh were laid down. These are transfigured in three axes:

1. Usul al-figh that were indicated by the founders of the basic main Sunni
Schools: this is the stage which prevailed from the first to the mid-3 century of
the Hijjrah (7™, 8™ and to the mid-9t century AD). During this time, the Sunni
jurisprudence /mams (head of an intellectual or jurisprudence group), namely
Abu Hanifah (d. 150 AH/767 AD), Malik (d. 179 AH/795 AD), ash-Shafi'l (d. 204
AH/820 AD) and Ahmad (d. 241 AH/856 AD), were in agreement over the
authoritativeness of the mutawatir (Perennial via one reporter succeeding
another) transmission quotation— i.e., the Quran and the recurrent deeds of
the Prophet (which were quoted by a large number of people on the authority
of a large number of other people, so that they could not never possibly have
colluded in lying) — as proofs that establish rules and thus cannot be subject to
controversy. The founders did, however, disagree over the authoritativeness of
other types of usdl al-figh, namely hadith ahad (the single singly transmitted
tradition including sahif (authentic) tradition), jma' (consensus) (what a group
of scientists or jurists), and giyas (analogy) (). Nowadays, all of these are
considered as basic major sources for shariah rules, i.e., proofs on the basis of
which rules are established. Although contemporary books of Usdliyin Islamic
al-figh  mention such differences (I quoted my information from these
aforemesaid books ), they underestimate them by considering most of
them as merely superficial differences that have gave rise to no more than a

variance over minor secondary rules of religion.

2. Usdl al-figh as expounded by early or recent Usdliyin (the followers of
the basic Sunni School founders who consolidate usd/ al-figh):

a. Usdl al-figh as expounded by al-mutagaddimdn asSabigun (the early
jurists of Usdliyin). The main characteristic of usd/ al-figh at this stage, which
extended from the 4tH-7t/10™-13%" centuries, is the existence of two
symmetrical, recognized, and different, versions of usd/ al-figh, each having its

jurists and followers: the Hanafi version and the Shafi'i version.
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b. Usdl al-figh as expounded by al-mutaakhkhirdn al-LaHqun (the later
jurists of Usdliyin). This is the latest ultimate version of usd/ al-figh, in terms of
which shariah proofs or sources were finally consolidated. This version is
described mainly by being orthodox and of a Shafi7 tendency in its codifying of
usdl al-figh. 1t is still applied today in the Arab World in general, especially in

the areas of educational curricula, religious institutions and the media.

3. Special attention was paid to surveying and analysing the tools and
approaches techniques of Usdliyin (and also Salafiyin) in the process of
interpreting and deducing, taking into account the basic postulates of faith from
which they developed. The most important of these was the belief in the
miraculous inimitability character of the Qur'an (in Arabic language fields and in
other scientific fileds) . In order to obtain a complete picture of all aspects of
the study, it was necessary to analyze the tools and approaches techniques of
Usdliyin and Salafiyin at the linguistic, semantic and historical levels, supported
with examples from the rules governing Aijjab. As to the tools techniques and
mechanisms that were not used in the deducing of the rules governing Ajjab, in
this regard I provide set out relevant examples from other rules that were used

in their deducing.

Second: Analysis of certain intellectual bases and props: these led to
generating the inferiority of women in comparison with men according to some
Muslims, and consequently constraining of Muslim women her by a number
body of alleged religious and social requirements; in this respect, emphasis was

laid on the following -

1. A review of the notion of femininity and masculinity from a historical
perspective, as it prevailed in Middle Eastern communities before the Islamic
Conquest, i.e., indicating the effect of the various contrasted types of historical
legacy bestowed by the major ancient human civilizations such as the

philosophical teachings of Aristotle and Plato on its establishment.
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2. Indicating Expounding the effect of the categories tenets of pre-Islamic
civilizations on notions of masculinity and femininity and A/jab, as reflected by
the Islamic Sufi movements. In this context, it is necessary to distinguish
between two theses of Sufism (science of the Divine presence): the first, as
expounded by the Sufi imams who are known to have been influenced by
Platonic thought, in the forefront of whom are al-Junayd (d. 297 AH/910 AD)
and Ibn ‘Arabi (d. 630 AH/1233 AD); the second, as expounded by al-Ghazall
(d. 505 AH/1112 AD), who combined the systems of jurisprudence and Sufi
thinking and had a great influence on the formulation of the rules governing

hijab, as adopted after him by the system of Sunni jurisprudence in general.

3: Examination and analysis of the A/jab thesis from historical and jurisprudence
perspectives, i.e., examining the rules governing Ajjab, on the one hand, in
terms of the inherited philosophical notions and the nature influence of the
prevailing social and political conditions reality, that have affected the
production establishment thereof; and on the other, in terms of the
jurisprudence accumulations to which they were exposed via the impact of the
jurisprudence legacy, I have discussed, and in addition to the type of sharr'ah
proofs they relied on in respect of inference. These rules were examined
investigated, starting with the views opinions of the founders of the basic main
Sunni Schools imams of the hijab notion, through followed by the rules
expounded by Usdliyin, and ending concluding with them according to how they

were expounded by what the Salafiyin Salafiyin have expounded.

One of the most important terms, relating related to the notion of Ajab that
needed to be examined, along with the jurisprudential accumulations to which it
was exposed, was the term ‘awrah (al 'Awrah in current notion is the loins,
including the private parts, bearing in mind sexual exciters according to the
norms of each group apart. Al'Awrah is also an indication to all that might
distort the perfect creation of the human being, whether in formally or morally.
). This term was reviewed as it was expounded by the founders imams of the

basic main Sunni Schools, first, through Usdliyin and ending with Salafiyin.
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